
DEC 11 2007

i BEFORE THE FEDERAL ELECTION COMMISSION
2

3 )
4 fa the Matter of )
s ) MURs 5712 and 5799
6 Senator John McCain )
7 )
a
9 GENERAL COUNSEL'S REPORT #2
10
11 I.

<M 12 (1) Find probable cause to beUeve that Senator John McCain violated 2 U.S.C.
O
^ 13 §441i(eXl) and 11C.F.R.§ 300.62 by aolidting non-feoml funda^ and (2) a
«i
*T 14 conciliation agreement
O
^ is n. BACKGROUND

16 These matters concern the activities of Senator John McCain in connection with

17 fundraising events held on behalf of candidates for state office, fa each matter, Senator McCain,

ia through his agents Straight Talk America PAC and Craig Goldman, consented to appear in

19 fimdraiaing solicitations for state candidates seeking funds in excess of the contribution limits

20 and source prohibitions of the Federal Election Campaign Act of 1971, as amended (the "Act").

21 On February 21, 2(X)7I the Coniini8aionfflMUR57tt

22 McCain violated 2 U.S.C. § 441i(e) and 1 1 C.FJR. § 300.62 by soliciting non-Federal funds in

23 flMfitigctuin with a fiindrai«ing event en hrfialf of fiowimfir ArnnlH ^ehuigrMneggar xnA tfie

24 CaUfbrniaRepubHcaiiPaity and authorized concih^onpri

25 believe. On April 10, 2007, the Commission in MUR 5799 found reason to believe that Senator

26 McCain also violated 2 U.S.C. § 441i(e) and 11 C.FJL § 300.62 by soliciting non-Federal funds

27 on behalf of So\u1iCajx>u^ Adjutant General Stan So

2 a finding of probable cause to believe.
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1

2 | we served the General Counsel's Brief ("GC Brief), which is incoiporated herein

3 by reference. See GC Brief. The GC Brief lets forth the factual and legal upon which we are

4 propared to recommend uta the C^^

s violated 2 U.S.C. § 441i(e) and 1 1 C.F.R. § 300.62.

6 In response to the GC Brief, Senator McCain maintains mat he fully complied with the

7 law gftgpfdinp the appeannce of Federal candidate »nd officeholders MM! state flflndidatff

a nindraising events and, for the nnt time, ai^gueBth^

9 his behalf, approved the use of his name and image hi the fundraising solicitations. See

10 Response Brief of Senator John McCain (Sept 20, 2007) ("McCain Response"). Senator

11 McCain also requested a Probable Cause Hearing before the Commission under the Probable

12 Cause Hearing pilot program. The Commission held a probable cause hearing in this matter on

13 October 24, 2007. See Transcript of October 24, 2007 Probable Came Hearing ("McCain

14 Hearing").

is For the reasons set form hi the General Counsel's Brief and discussed below, we

16 recommend that the Commission find probable cause to believe that Senator John McCain

i? violated 2 U.S.C. § 441i(eXlXP) and 11 C.FJL § 300.62, and approve the attached conciliation

ia agreement.
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1 ID. FACTUAL AND LEGAL ANALYSIS

2 A. THE IUNDRAISING INVITATIONS CONSTITUTE SOLICITATIONS
3 BY SENATOR McCAIN FOR FUNDS IN EXCESS OF THE ACT'S
4 CONTRIBUTION LIMITS AND SOURCE PROHIBITIONS

s Senator McCain tnaintaiiMi that he did not violate Section 44li(eXl)(B) because, given

6 the presence of a disclaimer stating that he wai not soliciting funda contrary to Federal

o
Q 7 restriction, the solicitation* for non-Federal funda were not solicitations made by him. See
Nl

® B McCain Response, at 6-11. According to Senator McCain, AO 2W3-03 (MGmtarn) and AO
(N
*r 9 2003-36 ("/EG/4") stand for the proposition that Federal candidates and officeholders may appear
*T

° 10 in soUcitations^fund^ in excess of the Act's (X>ntn1>ution limits and w
CD
(N

11 long aa the solicitations include a disclaimer limiting the solicitation by the Federal officeholder

12 or candidate to Federally permissible funda. See id, at 7-10. To support this reading, he refers to

13 the response to question 2 in the AG4 Advisory Opinion, where the Commissioii, in response to a

14 Question fflO"nff if a Federal officeholder or MudiHafu* could appear in written solicitations for

is non-Federal funda without any disclaimer, stated:

16 No, the covered individual may not so participate under those
17 circumstances. The requirements described above in response to questions 1. a,
18 l.b, and l.c are applicable to the situations described in question 2, including the
19 need for the notice that the covered individual uasldng^ funds only up to the
20 applicable linuts of the Act, and is nrt
21 prohibitions of the Act

22 McCain Response, at 8 (quoting AG4 (Response to Question 2)). hi addition, Senator McCain

23 argued that his interpretation of the above-quoted langiiage was widely understood throughout

24 the regulated community, and provided a partial excerpt torn a RepubUcan National Committee

25 Legal Compliance Seminar to bolster his claim. teMcCam Hearing, at 16.
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i The Commission has considered

2 both enforcement matters involving Senator McCain, initoad concluding that the entire

3 solicitation must be limited to Federal funds. Moreover, counsel misconstrues the Commission's

4 response to RGA question 2. The Commission did not permit the requested activity, and noted

s that in order to comply with the statute, the £G^shoidd look to the guidance set forth in
•Hi
O 6 response to questions 1. a, l.b, and I.e. Those responses clearly set forth what a Federal
Nl

jij 7 officeholder or candidate may or may not do with respect to appearing in solicitations for
rN
<q- g fundraiaing events on behalf of non-Federal candidates. Specifically, in response to question I. bt
"51

9 the Commission stated that a Federal officeholder or candidate could not agree to appear in a
(N

10 solicitation for non-Federal funds on behalf of a candidate for State office "regardless of the

11 appearance of such a disclaimer.** AO 2003-36, at n.9. The Commission explained that if such

12 disclaimers were sufficient, a Federal officeholder or candidate would be able to solicit non-

13 Federal funds, but avoid liability simply by reciting a rote disclaimer. See Cantor (Response to

14 Question l.b), RGA (Response to Question l.a); see also AO 2003-37 (ABC), at 18.

is Similarly, counsel's argument that me regulated community widely understood Cantor

16 and RGA to allow Federal candidates and officeholders to appear hi solicitations of non-Federal

17 funds for State candidates is not persuasive. Counsel's citation to advice given at me Repubtican

is National Committee's Legal Compliance Seminar is incomplete and otaes not addresses a Federal

19 candidate's solicitation for funds in excess of the Act's amount restrictions and source

20 prohibitions. McCam Hearing (PowerPoint Presentation, at 9). Further, counsel's broad

21 generalization about to regulated commum

22 fffr •fmffltff tmrtf •f!lnT^<igte1y •ftgr *• AAmmtwy Opifii«iM WMIB lamad rnnr.huting that dig



MURl 3712 tnd 5799
Garni GouucTt Report #2
Pife5

1 presence of a disclaimer does iK>t divorce the Federal officeholder or candi

2 solicitation of non-Federal funds.1

3 In sheathe law therefore tequiies that a Federal offic^eh^

4 office who approves, authorizes, agrees, or consents to appear in a written solicitation in

s connection with the election of a state candidate may not appear in the solicitation unless the
CM
O 6 entire solicitation is expressly limited to Fedei^yperixussn>leflmdsregaixUesfl of whether there
r*n
® 7 is an express statement Hnvtiiig the Federal officeholder or candidate's solicitation to fluids that
<M
cj s comply with the amount limits and source prohibitions of the Act Neither solicitation complied
*T

O 9 with this requirement The solicitation at issue inMUR 5712 sought donations in amounts mat
<N

10 exceeded the Federal contribution limits for indJviduals per election aiid targeted corporations,

11 wm'charepzohibitedfivmniakiiigcoiiDibutio^ See 2 U.S.C. §§ 441a and 441b.

12 Similarly, in MUR 5799, the solicitation contained no language limiting the entire solicitation to

13 Federally permissible sources, and it advised recipients mat "South Carolina state law allows

14 campaign contributions of up to $3,500 per election cycle," implicitly seeking donations in

is excess of me Federal contribution timit It therefore violated BCRA's prohibitions on soliciting

16 non-Federal funds for Senator McCain's name or likeness to appear in both solicitations.

1 The OnvdgnLegil Carter, whMePm^
npttiBB on Us wbbnto lut:

The Advisoxy Opinion ibo ten forth luto for RGA written tolichitioBi of funds feitunng Fedcnl
candidates uidofflceholden,!^
^R>hkfa>F€dBptf Qilftxiiold^ocgHiiMilBhM

•olicnitioocaimotaakfbra$50f(XX)contzibiiDm
Federal officenolder ii only iddng ftr $5,000 dooatiom fromindMdDala).

Set FBC Inraet Advwicy Opinion 2003-36 on
linr/̂ nw.CTirrVl^fa<i>^^A -̂1M

Opmioa: Man on Whtt Candidate* Can, or Gnnl,Dowh1i^27iN(awfe0fear
l(Jn.l3,2004)).
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1 B. SENATOR McCAIN APPROVED, AUTHORIZED, AGREED, OR
2 CONSENTED TO APPEAR IN THE SOLICITATIONS THROUGH HIS
3 AGENT

4 Senator McCain, througji Straight Talk America PAC's actions to coordinate his

5 appearance at State candidate fundnuaing events, consented to appear in solicitations for non-

6 Federal funds. Although Senator McCain argues that Straight Talk America PAC was not his
Nl
Q 7 agent, the facts clearly establish the opposite.
1*1
Oa 1. Straight Talk America PAC and Craig Goldman Arnuged for
^ 9 Senator McCain to Appear a* State CtadldateFandndsingEvesits
T
*y 10 Straight Talk America PAC was established as Senator McCain's Leadership PAC in
O
°* 11 2000. &« McCain Hearing, at 11. According to Senator McCam, the PAC dissolved in 2003

12 because of questions regarding the relationship between the PAC and Senator McCain during his

13 2004 campaign for U.S. Senate. Straight Talk America PAC re-formed in 2005 in order to "help

14 elect Republican candidates in the 2006 elections." McCain Response (Declaration of Senator

is John McCain (Sept. 18,2007), at 1). Senator McCain served as its honorary chair and was the

16 "tiro of the PAC for purposes of PAC appearances a«i PAC n^^ McCain Hearing, at

i? 11-12. Craig Goldman began serving as the PAC's Executive Director in August 2005.

is Although Senator McCain attempts to distance rimiself from Mr. Goldman, he

19 acknowledges that he was "generally aware that Mr. Goldman's responsibih'ties at me Stiu

20 Talk P AC uicluded reviewing reqiieste that I rwrtcr^

21 PAC, and serving as me liaison for the P AC wimm

22 in terms of scheduling such events." McCain Response (Declaration of Senator John McCain

23 (Sept 18,2007X811). During the probable cause hearing, his cowisel further explai^

24 was up to the Senator to detemimewticheven^
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1 travd to each event, and that Mr. Goldman mad^ the actual anangemen^

2 appear at each event. See McCain Hearing, at 26,32-33.

3 Mr. Goldman described his activities in similar terms. Wim respect to the tundraising

4 event on behalf of Governor Schwarzenegger and the QdifoniiaRBpubh'can Party, Mr. Goldman

s coordinated Senator McCam's appearance at trie Maith 20,20^

O 6 Schwarzenegger campaign "lhat we would need to see a draft of any invitation before it was

<q- 7 sent" See MUR 5712 Response (Affidavit of Craig Goldman (Sept 19,2006), at 1). Mr.
(N

<sr a Goldman also avened that his responsibiHtiesgenendly included"

0) 9 Republican candidates and party committees acrou the <x>untryfijfappeanuice8 by Senator

10 McCain" and, M[p]ursuant to our policy,** reviewing draft invitations to ensure compliance with

11 Federal campaign finance law, inchiding the Spears solicitation. See MUR 5799 Response

12 (Affidavit of Craig Goldman (Sept 21,2006), at 1).

" I

14 '

is 2. Straight Talk Africa?AC and Ci^ Goldman Had Acteal
16 Avtkority to Perfbraai Senator McCam'sAgeat For tJieParpose of
i? ApprovmgmeUseofHbNaa^mSoikftatioaBforStateCMdklatg
18

19 For the pim^ose of me Commission*sBCRA regulations^

20 perscii who has actual authority, diner express or u^

21 or spend mndsm connection wimsnelectionM on behalf of a candi^^

22 11CJ?JL§300^). Itistherefi)reimnecessaiyfiwaprmdpd

23 agent to pertbrm a specific function on his or her behalf Rather, actual authority may be
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1 established in many different ways. See Definitions of "Agent" for BCRA Regulations, 71 Fed.

2 Reg. 4975, 4978 (Jan. 31, 2006). For example,

3 Apparent authority is not necessary to capture impermi^
4 holding certain tides or positions within a campaign organization, political party
5 committee, or other political committee. A title or position is most frequently part
6 of the grant of actual authority, either express or implied.

ist ? Id. The Commission stated that because a tide or position creates an implied scope of authority,
o
w s the Federal officeholder or M^d^ty could be found liable for his or her agent's actions,
O
^ 9 provided they are within the scope of authority, even if the Federal officeholder or candidate
•sr
T 10 instructed the agent not to perform die task. See id. In addition, "[a]cquiescence by the principal
O
^ 11 in conduct of an agent whose previoiuly conferred authorization rc

12 indicates that the conduct was authorized** Id. at 4979 (quoting Restatement (Agency) § 43).

13 Mr. Goldman and Straight Talk America had actual authority to approve the use of

14 Senator McCain's name in solicitations for tundnising events at which he agreed to appear.

is Counsel for Senator McCain previously stated that QwgGoldirian "served as Senator McCain's

16 agent in accepting an invitation from the Schwarzenegger om^gn and the California

i? RepimUcanParty^tospeakatafundndsingevent MUR 5712, Ur. from T. Potter to A.

is Tcrzaken (Sept 20, 2006), at 1; MUR 5799 Response, at 1 ("Senator McCain and his agents had

19 no rote in planning the event or designing the format of the invitation'1).2 Moreover, Senator

20 McCain knew that Mr. Goldman was the Executive Director of Straight Talk America PAC and,
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1 in (hat role, reviewed requests that he participate in fundraising events and served as the liaison

2 between the PAC, Senator McCain's staff, and party committees and candidates for the purpose

3 of scheduling the events. 5te McCain Response (Declaration of Senator John McCain (Sept. 18,

4 2007). at 1).

s By permitting Straight Talk America PAC to coordinate and make
U>
O 6 appearance at fundraisiiig events. Senator McCain aumciized Straight Talk America PAC and,
ro
® 7 by virtue of his position as Executive Director, Mr. Goldman, to act as his agent to perform the
fN
•q- a tasks to arrange for his appearance at mese events. See 71 Fed. Reg. 4975,4978-79; Restatement
«T

® 9 (Agency) §43. Clearly Mr. Goldnim understood that cooidinating Senator McQw
rg

10 appearances at rundraistng events included reviewing invitations to the events. As set forth in his

11 affidavit, Mr. Goldman stated mat one of his responsibilities was **to coordinate requests fiom

12 Republican candidates and party committees across the country for appearances by Senator

13 McCam" and that ̂ ]unuant to our policy, ̂

14 was sent, to ensure that it complied with all federal rules and regulations.'' MUR 5799 Response

is (Affidavit of Craig Goldman (Sept 21,2006), at 1). mdescribhig the purpose for his review,

is Mr. Goldman stated that "I exercised my best efGorts to obtain and follow legal advice on behalf

17 of Senator McCain." Affidavit of Craig Goldman (June 11,2007).

is Despite mese prior statements and representations, Senator M(<>u^iK>wa]^ues that Mr.

19 Goldman was a rogue a(^or without authority to act on his behalf. The &cts submitted as

20 purported support, however, are not persuasive. Mr. Goldman states that to his knowledge,

21 Senator McCam "never authorized me use of his name on the mvdta^

22 approved any of the language on the invitations." McCain Response (Supplemental Declaration
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1 of Craig Goldman (Sept. 19,2007)). Mr. Goldman does not, however, contradict previous

2 statements that Senator McCain authorized him to act aa Senator McCain's agent generally for

3 tlqi pitppaa of mnHinnting hi« appearance at fiinHrairing aventa. Similarly, Senator McCain

4 states that "Mr. Goldman was not authorized by me to approve any mailings in which my name

s or image was used to sotidtnon federal ftmds" art
K
O 6 to act as my agent or to speak or act in my stead." McCain Response (Declaration of Senator
Nl

& 7 McCain (Sept. 18,2007X811-2). Aa stated prcvioualy^t is not necessary that Senator McCain
(N
sr a explicitly authorize Mr. Goldman to pcrfbimspetific functions on his bchal£ 71 Fed. Reg. 4975,
«J

® 9 4978-79. By authorizing Straight Talk America PAC, and its then-Executive Director, to accept
rsi

10 and schedule his appearance at State candidate fundraising events, he implicitly authorized the

11 Leadership PAC to perform the tasks necessary to enable m's appearance at these events, which

12 incliided, among other things, the review and approval of mvitatioaa to the fundniaing eventa.

13 3. The RdatkMthtp Between ScMtor McCain's Leadership PAC and His
14 AathorizedOmipaignCoininmeetiNotRelevuttott^
is Whether SesuUorMK^diCoiiseMted to the Use of His Name In
16 SoUdtatkrni for CnsdlibUes for State Office

17 Senator McCain's argument that the activities of a Leadership PAC cannot be imputed to

is the spoflsoring Member of Corigress is incorrect u am According to Senator

19 McCain, Section 441i(e) applies only to Federal officeholders and csndidates, their sgents, and

20 entities cstflM*ffhffdt finginc^I nmfi?*a^iBad1 ̂  controlled byt or acting on hcn^lf oft a Federal

21 officeholder or candidate. Because Straight Talk America P AC is a leadership P AC, and

22 Ctmrnprntfam p>p|̂ opf ytata that **no Mithftrigad committal AM lia faemmA affiliataH with may

23 entity mat is not an authorized committee,1* 11 CPU } 100.5(gX5X Senator McCain argues mat

24 Straigjht Talk America PAC could not have served as his agent
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1 Counsel for Senator McC^appean to be misconstruing to

2 100.5(gX5). By modifying the definition of "affiliated conmiittees" such that '^authorized

3 committee fhtfl bo doomed affiliated with any entity that is not on authorized committee," the

4 regulation aUowsMemben of Ctagiw

s separately and distinctly from their authorized cainpaign committee
OQ
Q € impermissible funds from flowing to the authorized committee of the sponsor of the Leadership
hO

O 7 PAC. See Leadership PACs, 68 Fed. Reg. 67,013 (Dec. 1, 2003).
1
(N 8 In to Explanation and Justification, to Commisu^
<r
O 9 chose to apply an in-kind contribution analysis to the mten^on between an authorized
on

10 comniitteeandaLeaderam'pPACbeouiseitdeteraiine^

11 whether the amount of the contribution from a leadership PAC was permissible, and not whether

12 or not the leadership PAC and me recipient comniittee wen

13 contribution Umit According to the Commission, this undentanding flows from the statutory

14 structure of BCRA,whic^wcom«n]plates Federal candidate control of unau^

is /<f.at67,016. Nowhere in the Explanation and Justification, or in the regulation itself; did the

16 Commission create a per se rule mat a T .cadflrship PAC cannot act as the agent of its sponsoring

i? candidate or officeholder.

is Given the Explanation and Jiistific8tioii>cx)iin8e

19 itiffMlfltea Senator \ArTtan finmi liahility i« nnt relevant to either matter. &tf McCain Hearing, pp.

20 26-33. These matters concern the use of Senator McCain's name m fundnusing events for State

21 candidates, ft dta not concern the size of aiycoiiti^^

22 PAC to other political committees. Gmtraiy to Senator Mc^ '̂ssigument, to
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1 Justification assumes a connection between a candidate's authorized committee and their

2 Leadership P AC, but allows for separate contribution liniits to permit the Member of Congress to

3 assist other candidates for Federal, State, md local office. Removing the connection between the

4 ffindidfitft «n4 hit or her Leadership PAC would nuke the Leadership P AC designation

s meaningless. See McCain Hearing, at 31,73-74.
en
O e 4. Conclnskm
ro
® 7 Given that the solicitations at issue in these matters were not entirely Umited to Federally
rsi
m a permissible funds, and that Straight Talk America PAC and Craig Goldman were Senator
*ar
|3 9 McCain's agents for purposes of approving the solicitations, we recommend that the
(N

10 Coinmisuon find probable cause to believe that Senator McCain violated 2 U.S.C.

11 § 441i(eXlXB) and 11 C.FJL § 300.62 in MURs 5712 and 5799.

12 IV. CONCILIATION

13

14

15

16

17

IB

19

20

21
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V.

1. Find probable cause to believe that Senator John McCain violated 2 U.S.C.
§ 441i(eXlXB) and 11CFJL § 300.62;

2. Approve the attached conciliation agreement; and

3. Approve the appropriate letter.

Date Thomasema P. Duncan
General Counsel

Arm Marie Terzaken
Associate General Counsel for Enforcement

Acting Assistant General Counsel

Aosoi Scbwartz
Attorney


